Defense Working Capital Fund 
Issue:  Realign Statutes for Partnering

Issue Description:  Current statutes and DoD guidance need to be aligned to provide a clear set of options and instructions for pursuing public-private partnering (PPP) business relationships

Background:  PPP offers a number of opportunities to maximize operating efficiencies and reduce costs by combining public depot and private industry efforts to promote more business-like use of both private and public national resources.  Congress has recognized these opportunities and has provided enabling legislation to allow DoD to pursue PPP initiatives in 15 USC 3710 and 10 USC 2208, 2461, 2474, 2553, 2681, and 2770.  These provisions need modification for consistency and recognition of the unique nature of working capital funds, particularly with respect to managing capacity and full cost recovery.  DWCFs need authority to recover total costs from such agreements, especially for sales and partnering agreements, for collection into the fund rather than miscellaneous receipts.  DWCFs also need authority to sell goods and services to private industry that has contracted with the government to provide various logistics support services (prime contractor-logistics interface).   OSD implementing guidance needs to be completed and issued.  

The following table outlines various statutes enabling sale of unused capacity, lease of underutilized capacity, sale of goods and services under varying circumstances:

STATUTE
APPLICATION
FINANCIAL MGT

15 USC 3710
CRDA:  public labs and private partner provide R&D resources
Collect receipts or reimburse program

10 USC 2208
DoD sales to DoD contractors; prime contract open to public/private competition
Recover direct and indirect costs; deposit to miscellaneous receipts

10 USC 2474
Partnering:  underutilized plant capacity after divestiture
Recover cost of doing work; reimburse working capital fund

10 USC 2474
Leasing underutilized facilities and equipment
Recover direct and indirect costs; only retain costs of utilities and services within working capital fund

10 USC 2553
DoD sales to commercial industry; domestic nonavailability
Recover direct costs at a minimum; reimburse working capital fund

10 USC 2461
GOCO-type arrangement:  underutilized capacity; facility operation contracted
Receive consideration based on benefit to the contract

10 USC 2681
MRTFB sales to commercial activities to conduct commercial test and evaluation
Retain receipts

10 USC 2770
DoD sales to commercial for FMS; domestic nonavailability
Recover direct and indirect costs; reimburse working capital fund

Problem Statement:  Although the enabling statutes open the door to more efficient use of business facilities, some of the provisions are inconsistent and do not equitably treat revenues and expenses.  For example:

· DoD sales to DoD contractors (2208):  proceeds from such sales should be treated as revenue like any DoD-to-DoD sales transaction and not go to miscellaneous receipts.  There is no incentive to pursue commercial business arrangements permitted under the statute that could benefit DoD overall if total revenues from WCF operations are not retained by the fund.  Some provisions (2770) permit a government activity (albeit not a DWCF activity) recovery of all costs and retention of receipts.  The most business-like procedure would provide for retaining all revenue in the business area and linking total revenue and total costs.  Revenue constraint is somewhat inconsistent with provisions in 2461 which allow the fund to receive “consideration” based on benefit of underutilized GOCO facilities without requiring deposit to miscellaneous receipts.     

· Underutilized capacity (2474) is not excess if retained, used, and maintained for readiness and surge requirements, so receipts from partnering should be retained in the WCF for the same reasons.

· Leasing underutilized capacity (2474) should not be limited to partnering constructed for a specific competition, and all receipts should be retained by the WCF business activity, particularly when a prime contractor certifies there is no other domestic source that meets its requirements.  The partnering requirement constrains best use of facilities and limits opportunities to make most efficient use of national resources to preserve technical competence—especially where DWCF businesses have unique capabilities that would successfully compete on any scale.   

· Domestic nonavailability should be qualified with respect to base-forward requirements. 

Recommendation:  

· Beginning in the Spring of 2000, the DWCF Policy Board in concert with OUSD(A&T), review and recommend changes to DESECDEF for implementing guidance that provides a clear set of options and instructions for pursuing  public-private partnering business relationships.

Implementation Concerns/Impediments and Benefits:  May be difficult to establish consensus for consistent interpretation of statutes as written; could be viewed as improper expansion of WCF business opportunities; may be viewed counter to pay-go or diversion of off-setting receipts; could be viewed as improper competition with private enterprises.

Resource Implications:  Cost to review and propose legislative changes is negligible.  Potential WCF benefits are varied:  could prompt more efficient use of national industrial resources; increased efficiency could reduce operating costs; could result in longer term protection of surge and war readiness assets essential to national security strategy.  Dollar value of opportunities depends on ease of access, the degree to which receipts may be retained, and the extent WCF activities exercise enabling authority. 

Policy and Legislative Implications:  Dependent on outcome of recommended review, but could affect statutes and DoD FMR guidance.         

